ANDREW JOHN WALKER

Claimant

And

Standard Life

Defendant

 

PARTICULARS OF CLAIM

 

  

1. The Defendant, Standard Life, is a financial services company. 

2. From 1999 the Claimant and his wife took a number of with profits endowment contracts of insurance with Standard Life 
Policy Number    Start date        Mthly premium        Sum assured     End date 

List your policies here

3 Standard Life was a mutually owned insurance company when the policies were taken out. Profits were distributed solely for the benefit of with profit policyholders. 
4. Under the terms of these policies Standard Life agreed to pay on maturity, the sum assured increased by discretionary annual or reversionary bonuses (termed annual from now) and final bonuses or terminal bonuses (termed final from now). In a yearly statement sent to the claimant dated 1 February 2003 for plan number X69219373, the defendant said ‘Standard Life’s view is that 6% each year is currently a reasonable assumption for the rate of future investment growth for the purposes of long term financial planning.’ 
4 (a) In 2001 the annual bonus rate was 2.25 and 3.5% on attaching bonuses 

  (b)From 1.2.02 to 31.1.03 the annual bonus rate was 1% and 1.5% on attaching bonuses 

  (c) From 1.2.03 to 31.1.04 the annual bonus rate was 0.5% and 1% on attaching bonuses 

  (d) From 1.2.04 to 31.1.05 the annual bonus rate was 0.25% and 0.5% on attaching bonuses 

  (e) From 1..02.05 to 31.1.06 the annual bonus rate was 0.5% and 0.25% on attaching bonuses 

  (f) From 1..02.0 to 31.1.07 the annual bonus rate was 0.5% and 0.25% on attaching bonuses 

  (g) From 1..02.07 to 31.1.08 the annual bonus rate was 0.5% and 0.25% on attaching bonuses 
4 (h)’Standard Life’s view is that 6% each year is currently a reasonable assumption for the rate of future investment growth ...’ This quote comes from the policyholder’s 2003 plan summary. 
IMPLIED TERMS

5. It was an implied term of each of the above policies and/or the reasonable expectation of Standard Life with profits policy holders that: 

  (a) With profit policy holders would be allocated a fair share of fund returns or profits to        annual bonuses as a result of utmost good faith; this includes the distribution of loans from the Inherited Estate.

  (b) Standard Life would not operate a differential policy to the prejudice of with profits policy holders which was to the benefit of a different class of policyholder(s); 
  (c) Standard Life would not subvert the terms of the policy document(s); 
  (d) With profits designated funds, including working capital and the Inherited Estate would not be used to subsidize other unprofitable funds; 
  (e) Standard Life would not act in any way so as to jeopardise the investment of with profits policy holders; 
  (f) Standard Life would exercise reasonable care to its with profits policy holders. This is to include not being negligent with its use of working capital and the Inherited Estate.

  (g) When allocating or fixing bonuses Standard Life were bound to act fairly, honestly and in good faith and not arbitrarily, capriciously or unreasonably and that in making decision(s) under its powers Standard Life would give proper consideration to the matter, taking into account all lawful relevant matters and ignoring irrelevant matters. 
  (h) Standard Life would construct and make available on request to policyholders a profit and loss account and balance sheet of each sub-with profit fund within the main fund to allow policyholders to monitor that the above terms and/reasonable expectations were being adhered to. 
  (i) Standard Life would make available on request to policyholders rates of sales commissions paid to staff and intermediaries to ensure terms (a) to (g) with being complied with. 

  (j) Standard Life would disclose the capital setting up costs of new with profits products. 

  (k) Standard Life would when using capital or the inherited estate for setting up new with profit business make a reasonable effort to obtain a rate matching or in excess of reasonable assumption for long term growth as at 4 (h) of at least 6% per annum. 
  (l) Standard Life when declaring annual bonuses which are fully guaranteed will back these by fixed interest securities, such as gilts or other fixed interest capital secure instruments. 
  (m) Terms (a) to (l) are enforceable in the UK courts regardless of any decision by the Financial Services Authority (FSA). Claims for less than £5000 will be heard in the small claims track, including those for declaratory relief. 

6. Stakeholder pensions are a type of low-cost pension set up by the Government that have been available since 6 April 2001 and from 6 April 2001 Standard Life offered stakeholder pensions. 
7. The Government has set minimum standards for stakeholder pensions that a provider must comply with, especially relevant are:- 

  (a) There must be no initial charge; 

  (b) The yearly management charge must be no more than 1% of fund value (increased in April 2005 after lobbying by pension providers who refused to sell at 1% to 1.5%) 
8. In order to pay sales staff and intermediaries for selling stakeholder pensions. Standard Life operated a policy of paying commissions in excess of the statutory limit to sales people . The source of these commissions was the main with profit fund working capital and or Inherited Estate . This was to the detriment of with profits working capital and/or the Inherited Estate and so to the detriment of with profit policyholder bonuses. 

 (a) Standard Life Stakeholder pensions were subject to annual charge of 0.8% (0.2 % less than the statutory maximum) and commission amounting to 22.38% of the first year’s premium on a ten year two month term policy. This was the commissions shown on illustration SL88OA537241 dated 30 December 2003 sent to the claimant. 
  (b) The illustration says the commission payment came from the deductions, this is false. The real source of the deductions is outlined in the defendant’s letter of 26 August 2008 as working capital and or the Inherited Estate.   
  (c) The sale of stakeholder pensions was on a full advice service. 
  (d)  “The consumer is also badly served by the design of stakeholder. The level of the charge cap allowed some inducements to be paid to intermediaries, but not enough such that full advice could be given.” This is a quotation from Standard Life evidence given to the Treasury Select Committee in 2006. 
  (e) The fifth Treasury Select committee report of 2006 includes the following quotation from Mr Trevor Matthews, Chief Executive of UK Life and Pensions at Standard Life: “our basic business model is flawed’ 
  (f) In a letter of 18 March 2004 to the claimant, Standard Life wrote ‘…the FSA do not specifically approve the commission level for our products, this is a commercial decision for the company.’ 
9) The payment of high commission in respect of stakeholder pensions was unlawful and/or in breach of the above implied terms for the following three reasons: 

  (a) The statutory 1%/1.5%cap was an absolute cap for ongoing expenses. For Standard Life to say the main fund working capital and or inherited estate bore the cost and not the sub-with profit stakeholder fund is wrong in law. I provided further detail on this point in draft particulars sent to Standard Life earlier this year.
  (b) Should 9 (a) fail, the claimant says the such high commissions were not repayable at a commercial rate and so a negligent mis-use of working capital and or the Inherited Estate so breaching terms (a)- (g) and (k). 
  © Should both (a) and( b) fail the claimant says the Equitable Life precedent means policyholders have a legal entitlement to a fair share of working capital and the Inherited Estate. This was clearly not the case here; stakeholder pension policyholders were deliberately receiving a far higher proportion of working capital and or Inherited Estate than endowment policyholders so making the practice unlawful. A differential bonus made unlawful by the Equitable life case is taking place. Standard Life was paying a bonus of 0.2% to stakeholder pension holders in 2003 when the performance of the fund could not justify this bonus. 
9 (d) This unlawful waste of working capital and or the Inherited Estate weakened the ability of Standard Life to pay both annual and final bonuses and contributed to the reduction in bonuses shown in 4 (a) to 4 (g) above. 
10) A similar case to this was recently dismissed by District Judge Lightman at Central London County Court. The judgment has been received by Standard Life. Permission to appeal at Central London has been granted but no date set. There is also a High Court hearing regarding disclosure in the same case taking place in a 3 day window commencing 19 November 2008. 

11) By reason of the matters aforesaid the Claimant has suffered loss and damage. The Claimant is unable to put a figure on this before discovery and requires CIS to disclose in full: 

  (a) With Profit Stakeholder Pension Accounts from 2002 to date and any other Stakeholder Pension Accounts (such as unit linked polices) that have received money from the Inherited Estate or working capital.

  (b) in any other way demonstrate the loss to the Claimant caused by the matters aforesaid.

11. The Claimant also claims interest at the rate of 8%pa pursuant to section 69 of the County Courts Act 1984. 

AND the Claimant claims: 

1. Damages limited to £5,000; 

2. Interest 

3 A declaration as to what the implied terms are in my policies

3STATEMENT OF TRUTH 
I believe that the facts stated in these Particulars of Claim are true. 

…………………… 

Andrew John Walker 

(Claimant) 

2 September 2008 

Address for receiving documents 

120 Blythswood Road 

Ilford, Essex IG3 8SG 
1

